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the human rights approach to combatting domestic violence. We conclude that the human rights approach can be a powerful tool to combat domestic violence, but that there are currently both practical and methodological limitations-in part related to the use of the equal protection framework to assign state responsibility for domestic violence-that are problematic and require further analysis to make the approach more effective. Although international law is gender neutral in theory, in practice it interacts with gender-biased domestic laws and social structures that relegate women and men to separate spheres of existence: private and public.13 Men exist as public, legal entities in all countries, and, barring an overt abuse by the state, participate in public life and enjoy the full extent of whatever civil and political rights exist. Women, however, are in every country socially and economically disadvantaged in practice and in fact and in many places by law. Therefore, their capacity to participate in public life is routinely circumscribed.14 This gender bias, if unchallenged, becomes so embedded in the social structure that it often assumes the form of a social or cultural norm seemingly beyond the purview of the state's responsibility, rather than a violation of women's human rights for which the state is accountable. In some cases, even civil and political rights violations committed directly by state actors have been shrugged off as acceptable. For example, in 1986 a Peruvian prosecutor told an Amnesty International delegation visiting the state of Ayacucho that rape of civilian women by soldiers "was to be ex- Our discussion here of the public/private split is purposefully brief because, while we wish to indicate the importance of this issue to any analysis of domestic violence under international law, a thorough analysis of the public/private gender split would require an entire paper of its own. A full exposition of this topic would include the ideas briefly alluded to in our textual discussion, as well as notions of public and private ordering in general theories of jurisprudence and how abstract legal notions of the separation of public and private life interact with feminist analyses of gender-based dichotomies. 14. Ibid., 25-30. Some feminist scholars have argued that, at bottom, biological differences are the rationale and justification for this exclusion, "which [is] based on the belief that women's unique biological role demand[s] their protection from the rigors of public life." Martha Fineman, "Feminist Theory in Law: The Difference it Makes," Colum. J. Feminismpected" when troops were conducting counter-insurgency operations.15 When gender-neutral international human rights law is applied in these gender-biased social contexts, those making the application-both governments and nongovernmental organizations-do not necessarily challenge the gender bias embedded in the social structure or in the state's determination of its responsibilities. In past human rights practice, organizations often have not challenged the relegation of women and what happens to them to the private sphere, whether in law or in practice, and have allowed social or cultural justifications to deter them from denouncing restrictions on women's capacity to participate in public life. Even where abuses against women have occurred in realms they traditionally monitor, such as police custody, they have not consistently reported them. For example, only very recently have human rights organizations begun to report on rape of women prisoners as a form of torture.16 Thus, in the absence of a challenge to states' consistent relegation of women to the private sphere, application of international law can have the effect of reinforcing, and to some extent replicating, the exclusion of women's rights abuses from the public sphere and therefore from the state's international obligations."7 In a very real sense, genderspecific abuses-even those directly attributable to states-have until recently been "privatized" internationally and either go unchallenged or are left out of human rights practice altogether.
i. PROBLEMS WITH UNDERSTANDING DOMESTIC VIOLENCE AS A HUMAN RIGHTS ISSUE
Nowhere is the effect on international human rights practice of the public/private split more evident than in the case of domestic violencewhich literally happens "in private." States dismiss blatant and frequent crimes, including murder, rape, and physical abuse of women in the home, as private, family matters, upon which they routinely take no action.18 Moreover, the state's failure to prosecute violence against women equally with other similar crimes or to guarantee women the fundamental civil and political right to equal protection of the law without regard to sex have largely escaped international condemnation.
At least four interrelated factors have caused the exclusion of domestic violence in particular from international human rights practice: (1) The expansion of state responsibility to include accountability for some acts of private individuals as described above is one of the factors necessary to permit analysis of domestic violence as a human rights violation. However, in many cases it is also necessary to show a pattern of discriminatory nonprosecution which amounts to a failure to guarantee equal protection of the law to women victims. The following section is an overview of new information about the vast extent of violence experienced by women and the frequency of its non-or discriminatory prosecution, which was revealed as a general characteristic, not merely a rare anomaly of domestic criminal law.
D. Widespread Violence and a Pattern of Non-Prosecution
As noted, domestic violence generally has been understood as a "private" matter in which governments should not interfere and for which they are not accountable.31 Traditionally the home has been idealized as a place of safety and security, a sanctuary from duty, responsibility, and work. The relationships between members of the family were also idealized as respectful and supportive. The reality is quite different, "modern studies suggest ... that far from being a place of safety, the family can be If violence against women in the home is inherent in all societies, then it can no longer be dismissed as something private and beyond the scope of state responsibility. Although information about government response to this problem is still minimal, the research suggests that investigation, prosecution, and sentencing of domestic violence crimes occurs with much less frequency than other, similar crimes. As the examples at the beginning of this paper indicate, wife-murderers receive greatly reduced sentences, domestic battery is rarely investigated, and rape frequently goes unpunished. Marital rape is often not seen as a crime.46 These examples stand in contrast to the treatment of violent crimes against male victims (a comparison now made possible by the new data on violence against women). The widespread absence of state intervention in crimes against women is not merely the result of governments' failure to criminalize a class of behavior (since the violent acts themselves usually are crimes), but rather is the result of governments' failure to enforce laws equitably across gender lines. The next section explains how gender discrimination in enforcement of criminal law constitutes a human rights issue and applies that analysis to domestic violence.
E. The Underlying Right to Equal Protection of the Law
As indicated above, the inclusion within the limits of state responsibility of failure to prosecute human rights abusers, whether by state agents or private individuals, is not-in and of itself-enough to position domestic violence within the human rights framework. Evidence of a state's failure to prosecute is not sufficient unless a pattern can be shown that reveals the failure to be gender discriminatory and thereby a violation of the internationally guaranteed right to equal protection of the law.47 However, even though increased research into and understanding of domestic violence indicated that states were discriminating against women in the enforcement of criminal laws, gender-discrimination under international law was not a central human rights concern.
46. The authors wish to thank Jane Connors for her generosity in sharing with us a recent unpublished paper in which she notes that "In most jurisdictions, non-consensual sexual activity which takes place in marriage is not subject to legal sanction." 47. "All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as . By failing to focus on the sex-discriminatory practices of governments, human rights organizations have neither challenged the broadest form of sex discrimination that relegates women and what happens to them to the "private" sphere, nor denounced one of its immediate effects: governments' devaluation of women and their resulting failure to prosecute violence against women equally with other similar crimes. Instead, human rights organizations have allowed a pattern of discriminatory non-prosecution of such violence to flourish unchecked. This is uncharacteristic because in other areas where governments discriminate on a prohibited basis, such as race or ethnicity, NGO interventions have been effective in exposing and reversing these violations.55 However, in the case of domestic violence, the widespread failure by states to prosecute such violence and to fulfill their international obligations to guarantee women equal protection of the law has gone largely undenounced.
Ultimately, women's rights activists internationally condemned many of the international governmental and nongovernmental human rights bodies for gender bias and, among other things, for their failure to adequately promote and protect women's rights to nondiscrimination and equal protection of the law.56 Largely as a result of this increasing pressure from women's rights activists internationally, and heightened awareness of the extent of violence against women and government tolerance of it, the non- While states may not always bear responsibility for the violent acts of private individuals, this case implies that the rights contained in the major human rights documents do establish state responsibility for more than just equal protection with regard to abuse committed by private actors. This interpretation is borne out by Article 2 of the Covenant on Civil and Political Rights that requires each state party "to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present covenant . . ." and provides that the state "adopt such legislative or other measures as may be necessary to give effect to the rights recognized in the present Covenant."66 However, although approaches to combatting domestic violence through the application of human rights law are still evolving, this point of view is far from universally held. So far, application of human rights law to domestic violence has used an equal protection framework. One practical application of this equal protection methodology, as explained above, is 
II. APPLYING THE HUMAN RIGHTS METHODOLOGY TO DOMESTIC VIOLENCE: A CASE STUDY
In April 1991, a delegation from Americas Watch and the Women's Rights Project of Human Rights Watch67 travelled to Brazil to assess the government's response to domestic violence. The Watch groups chose Brazil because it has a serious and mounting problem of domestic violence, publicized through the efforts of a vigorous national women's movement. Also, such violence to a great degree received the explicit and implicit sanction of the state. The delegation investigated the problem of discriminatory prosecution of violence against women in Brazil, reflected primarily in the use of the honor defense, which has been used to exculpate men accused of killing their wives. It also looked at the failure of the Brazilian criminal justice system to investigate and prosecute domestic violence generally, with particular regard to wife-murder, battery, and rape.
A. Domestic Violence and State Responsibility: Non-Prosecution and Equal Protection
Information indicates that wife-murder is a common crime in Brazil, and reveals a pattern of impunity or undue mitigation of sentence in homicides where the victim is a woman.68 In cases of spousal murder, men are able to obtain an acquittal based on the theory that the killing was justified to defend the man's "honor" after the wife's alleged adultery. In a 1990 spousal-murder case in the Brazilian city of Apucarana, in which a man murdered his wife and her lover after stalking them for two days, the defendant was unanimously acquitted on the grounds of honor. The acquittal was upheld on appeal. Brazil's highest court overturned the lower courts' decisions on the grounds that murder is not a legitimate response to adultery, and that what is defended in this type of crime is not honor, but "self-esteem, vanity and the pride of the Lord who sees his wife as property."72 Despite the court's clear denunciation of the honor defense, when the case was re-tried, the defendant was again acquitted on the grounds of the "legitimate defense of honor."73 This demonstrates in its most extreme form the grip on Brazil's criminal justice system of discriminatory attitudes towards women. The work of the delegacias is further inhibited by the fact that abuse of women, even if investigated, is rarely prosecuted. The chief of the women's police station in Rio de Janeiro stated that of the more than 2,000 battery cases she investigated in 1990, none resulted in punishment of the accused.90 In the main delegacia in So Luis, Maranho, of over 4,000 battery complaints registered by women from 1988 to 1990, only 300 were forwarded for processing by the court and only two men were convicted and sent to prison." These figures indicate the persistent failure by the judiciary to see violence against women in the home as a crime, rather than as a mere "domestic dispute" in which the government should not interfere. 92 The government of Brazil also treats victims of rape in a discriminatory manner, both by making it difficult to prove rape and by encouraging intrusive confined to sexual intercourse with a woman involving violence or serious threat of violence.9 Proof of rape requires a showing of penetration and serious bodily injury or a serious threat.94 While rape has always been viewed as a grave crime in Brazil, the penalties have in the past varied according to the "honesty" of the victim95 because most sexual assault crimes are deemed crimes only if the victim is a "virgin" or "honest" woman.96 Although explicit requirements that the victim be an honest (or virgin) woman have been removed from the penal law regarding rape, if the rape survivor does not fit this stereotype, she is likely to be accused of having consented to the crime and the rape is unlikely to be investigated and prosecuted. There is strong evidence that the distinction between honest and dishonest women continues to influence the way rape is treated by the Brazilian criminal justice system.97
Even when the honor defense is not invoked, ample evidence indicates that Brazilian courts treat defendants in wife-
It is also important that rape is legally defined as a crime against custom, rather than as a crime against an individual, signifying that the victim is society, not the woman.98 Under the law, the woman's individual rights are less important than the social order which her abuse violates. This conception of rape lends legitimacy to the "honest" woman distinction and makes it more difficult for a woman who does not fit the stereotype to prove that she was raped.99 It also dramatically highlights the discriminatory attitude towards women that permeates this system.
B. Conclusions and Recommendations of the Brazil Report
Because of the Brazilian government's discrimination against women victims of domestic violence, as displayed in these substantial barriers to investigation and prosecution'00 of wife-murder, battery, and rape, impunity and 93. Ibid., 53. 94. Ibid., 53, 61 ("in the absence of physical injury ... she's going to have to prove that a rape took place"). 95. Ibid., 54. 96. Ibid., 5. 97. Ibid., 54-55. 98. As noted in a 1987 study of rape, Custom is the juridical object protected in the case. The law punishes the rapist, but is inefficient to recognize the woman's right to her own body and to the free employment of her sexuality. On the contrary, what is defended is a certain kind of morality and a concept of good customs.
Ibid., 55. 99. Ibid. 100. There is a larger problem of non-reported cases of domestic abuse, which in part reflect the state's failure to make reporting possible. This is especially a problem as regards battery and rape. Rape and battery victims in general often lack any confidence that they will receive justice, either because they view the violence they experience as "normal" undue mitigation of sentence for these crimes is commonplace in Brazil.'"' The study of domestic violence in Brazil demonstrates that the non-prosecution of the crimes studied is directly related to the gender of the victims. The state's refusal to prosecute or its more lenient treatment of gender-specific violence denies women the equal protection of criminal law in violation of Brazil's international obligations."'02 This denial is evident both in Brazil's failure to prosecute-or even investigate--most reported complaints of domestic violence crimes against women, and in its legitimation of discriminatory legal concepts, such as the honor defense, which deny female crime victims the same protection afforded to male victims, and further institutionalize gender bias in Brazilian law. By denouncing the Brazilian government's failure to meet its obligations in this regard, the report lends the persuasive force of public embarrassmentthe major tool of nongovernmental human rights organizations--to the dual tasks of ensuring the application of international human rights guarantees and addressing the problem of domestic violence as a worldwide human rights issue. Additionally, this application of international human rights law to the problem of domestic violence in Brazil highlighted some of the practical problems and limitations of the human rights approach as a tool for social change regarding domestic violence, as well as the enormous power of utilizing this framework. Part III discusses these more general questions raised by the Brazil report about the limits and overall usefulness of the human rights approach.
iII. CONCLUSIONS: THE LIMITS AND VALUE OF THE EQUAL PROTECTION HUMAN RIGHTS APPROACH TO COMBATTING DOMESTIC VIOLENCE

A. Practical Problems
Human rights practice is a method of reporting facts to promote change. The influence of nongovernmental human rights organizations is intimately linked to the rigor of their research methodology.'03 One typical method of (or fear the authorities so view it) or because they fear ill-treatment at the hands of the police. Ibid., 50-51. In addition, women are reluctant to report being battered or raped in the home because they are economically dependent upon the abuser. Ibid., 51. reporting human rights violations in specific countries is to investigate individual cases of human rights violations through interviews with victims and witnesses, supported by information about the abuse from other credible sou rces. Analysis of domestic violence as a human rights abuse depends not only on proving a pattern of violence, but also on demonstrating a systematic failure by the state to afford women equal protection of the law against that violence. Without detailed statistical information concerning both the incidence of wife-murder, battery, and rape, and the criminal justice system's response to those crimes, it can be difficult to make a solid case against a government for its failure to guarantee equal protection of the law. And inadequate documentation of human rights abuses against women is common to countries throughout the world.
As noted earlier, information about the nature and extent of domestic violence has only been available for a short time. For example, in Brazil, although anecdotal evidence of an overwhelming incidence of domestic violence exists, hard facts or large scale surveys of specific aspects of spousal murder, battery, or rape have often been hard to obtain, or altogether unavailable. At present, national homicide data by gender has not been collected, and statistics regarding battery and rape, where available, are usually compiled by hand and rarely in a systematic way.104 In addition, individual cases have not always been well-documented or pursued beyond the original report that the abuse occurred--there is often no information about how the government responded, particularly as regards prosecution and sentencing.
Inadequate documentation is a function of another practical problem which is equally common internationally: the lack of cooperation between women's rights and human rights groups on both national and international levels. In Brazil, for example, the human rights and women's rights groups had no history at all of working together and, in fact, often saw their aims as antagonistic. For example, efforts to emphasize the equal rights of women in the context of the struggle against military dictatorship were often perceived by the human rights community as divisive and marginal to the central issue of creating a non-oppressive (and in this case, democratic) form of government. As a result of this split, human rights organizations lack information pertaining to violations of women's rights, and women's rights organizations often have neither the training nor the resources to document abuses as required to make a case under international law.'05
One of the important practical advances resulting from field work on women's human rights was the realization that to address abuses against women adequately in the context of international human rights practice, women's rights organizations and human rights organizations at national and international levels need to work together to locate and develop the data and methods necessary for the rigorous fact-finding and analysis on which human rights reporting is based."'6 Given attention and concerted effort, these and other emerging practical problems can be overcome. However, some profound methodological limits to the human rights approach must also be examined and addressed.
B. Methodological Limitations
In addition to the quality of its facts, the efficacy of the human rights method depends on the solidity of the legal principles on which arguments are made that governments are in violation of their international obligations and should change their practices. Consequently, changes in methodology must be developed from those legal principles or they will be ineffective to condemn states.
The most general methodological problem with applying human rights to domestic violence is not specific to domestic violence per se, but is a function of the general focus of human rights law: international human rights law is law that binds states, not law that binds individuals. As was discussed at length in Part I, the focus of human rights law on states and the fact that domestic violence, and other abuses of women's human rights, are often committed by private individuals at present necessitates a complicated analysis to demonstrate state accountability. The requirements of building a case for state responsibility can appear daunting, particularly when coupled with the documentary problems detailed above.
Another limitation is that human rights practice tends to focus on individual acts (whether by state or non-state actors) and not on the causes of those acts. Documentation of a government's failure to prosecute domestic violence does not directly address the causes of that violence, which are rooted in social, economic, and legal structures that discriminate against women, and in widely-held attitudes about women's lesser status. The inability, in current human rights practice, to hold governments accountable for the broad economic and social inequities that underlie domestic violence has at least two consequences. First, it may lead governments to the false conclusion that all they need to do to eliminate domestic violence is prosecute aggressors equally with other violent criminals. Second, it largely limits human rights organizations to denouncing abuses after they have already occurred, when the victim is hurt or dead.1'7 106. See ibid. 107. It is also important to note that just as the human rights approach does not focus on the social causes of domestic violence, it does little to directly address the needs of women Put another way, it is very difficult to use the human rights approach to prevent domestic violence. Positive state responsibilities such as education or economic support programs, which might help eliminate the causes of domestic violence, are less clearly prescribed by international law than prohibitions against certain abuses, even where the state may be domestically obligated to undertake certain functions. It is one thing for a human rights organization to address the state's discriminatory application of law; it is quite another to direct a state to adopt a particular social program to change discriminatory attitudes. The first instance is, in a sense, a "negative" injunction, stop violating international human rights law; the second is a "positive" exhortation to adopt a particular policy. The latter statement has a more amorphous basis in international legal principles and requires a less straightforward remedy. It is more difficult for an international human rights organization to be persuasive positively than negatively. 108 Increasingly, the positive responsibilities of states are being incorporated into international human rights law and practice. The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), for example, requires governments to take positive measures to end legal, social, and economic gender inequality.'09 The international human rights community has not yet reached a consensus about the ability of human rights organizations to advocate positive measures, or about states' responsibility under international law to take such actions. However, as the concept of state responsibility in international law evolves further, human rights organizations may more easily hold governments accountable for failing actively to counter the social, economic, and attitudinal biases which underpin and perpetuate domestic violence.
Finally, and perhaps most importantly, the current human rights approach to domestic violence and state responsibility only addresses the problem of equal protection; it usually cannot hold governments accountable for the domestic violence itself, just as it could not hold governments accountable internationally for other violent crimes committed by private invictims of such crimes. The approach cannot help with the provision of medical care, psychological counseling, or economic support that would enable women to leave the homes in which they are battered or pursue other options, because these aspects of the state's provision of services are beyond the reach of international human rights practice as currently constituted. Yet to a large extent, it is these social services that are most immediately needed by domestic violence survivors. 108. That is in large part because positive exhortations usually imply that a state ought to spend its money in a particular way. Human rights practice loses its moral force when it attempts to direct spending policies; the practice is then attempting to insert itself into what is purely an internal state matter of distributive justice. 109. "States Parties shall take in all fields, in particular in the political, social, economic and cultural fields, all appropriate measures, including legislation, to ensure the full development and advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men." CEDAW, note 49 above, art. 3. Vol. 15 dividuals. Given the current state of international human rights jurisprudence, the nondiscrimination approach most closely resembles current thinking as regards state responsibility for private actions. However, it is possible to derive concepts of direct state accountability for private acts from human rights law, as we discussed above, and it might be preferable to undertake such an analytic endeavor. Addressing the state's responsibility for domestic violence per se would entail investigating in more detail the particular characteristics of domestic violence, as distinguished from other violent crime. To some extent domestic violence is not random, i.e., it is directed at women because they are women and is committed to impede women from exercising their rights. As such, it is an essential factor in maintaining women's subordinate status, as well as in the resulting domestic and international privatization of gender-specific abuse,110 the problem with which this paper began and which the integration of women's rights into human rights practice seeks to counter. In this sense, domestic violence is different from other violent crimes. Treating domestic violence as merely an issue of equal protection, and by inference therefore, setting up the treatment of men as the standard by which we ought to measure the treatment of women in our societies, may in fact disserve women and mask the ways in which domestic violence is not just another common crime. The norm of gender neutrality itself, embodied in the human rights treaties and international customary law, may unintentionally reinforce gender bias in the law's application and obscure the fact that human rights laws ought to deal directly with gender-specific abuse, and not just gender-specific failures to provide equal protection. The gender-neutral norm may appear to require only identical treatment of men and women, when in fact, equal treatment in many cases is not adequate. These limitations to the approach used in the Brazil case study are grave. However, they should not obscure the viability of the equal protection approach and the important step that was taken in using human rights law in any capacity to address domestic violence. Nor should they detract from the real value to using human rights law in general as a tool to combatting violence against women in the home.
C. Value of the Human Rights Approach
The practical and methodological problems outlined above are not an inherent deterrent to integrating domestic violence into human rights practice. To identify practical obstacles and understand the methodological limits of the current human rights approach is to expand human rights practice, which is far from static, that much further. Moreover, to understand the limits of the human rights approach is also to clarify the particular contributions it can make as part of broader local and international efforts to combat domestic violence. "Human rights is a prominent subject of international diplomacy,""' and nongovernmental international human rights organizations have great prestige and influence. Heads of state pay significant attention to the findings and recommendations of such NGOs, even if only to deny their validity,"2 and states regularly monitor whether other states have successfully met their international obligations to uphold their citizens' human rights."3 Human rights activists have shown the effectiveness of prompting governments to curb human rights violations by aiming the spotlight of public scrutiny on the depredations."14 Therefore, the potential power of the human rights machinery to combat domestic violence is a strong incentive to use this approach.
The human rights approach employs a pre-existing international system to bring pressure to bear on governments that routinely fail to prosecute domestic violence equally with other similar crimes. This provides an opportunity for local institutions and activists to supplement their efforts with support from the international community. The effect is twofold: local struggles are enhanced and domestic protections available to women may improve. For example, following the publication of the Brazil report discussed above, and the surrounding activism by local women's and human rights groups, the state of Rio initiated training programs in domestic violence with women's rights activists and local police."5 In addition, the report's release encouraged efforts in So Paulo to draft a state convention to eliminate discrimination against women. It also served as a catalyst to further research in Brazil on the "legitimate defense of honor" and on the criminal justice system's failure to punish domestic violence crimes. Finally, it provided an opportunity for local women's rights and human rights organizations to cooperate in these efforts. The human rights approach to domestic violence may also have the effect of improving international protections for women. Although, until recently, "women's issues" have been seen as marginal to the "real" issues of human rights, placing domestic violence within the mainstream of the theory and practice of international human rights draws attention to the extent and seriousness of the problem. This not only points out the past failure of the human rights community adequately to counter the problem, but brings to light the urgent need for the international human rights system to function more effectively on behalf of women.
The most compelling advantage to utilizing a human rights approach to oppose domestic violence may be that it simultaneously raises women's issues in the mainstream of human rights practice, while it broadens the mainstream's perceived scope. Applying this approach to domestic violence produces the insight that the incorporation of women's rights issues into human rights practice is a revolutionary and evolutionary process, and that the process itself will provide new ideas and identify unsuspected obstacles at each step along the way. Together with developments in other areas of law and activism, this dynamic ultimately may help transform the international human rights system so that it honors the Universal Declaration of Human Rights and protects more than just the rights of man. 
